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MILITARY JUSTICE DURING THE WAR. 

Copies of a letter addressed to Secretary 
of War Baker by the Judge Advocate Gen- 
eral of the Army and entitled “Military 
Justice During the War” have been sent to 
lawyers generally throughout the country. 

Accompanying the Judge Advocate Gen- 
eral’s report is a printed letter signed by 
John, H. Wigmore, Colonel, Judge Advo- 


caté, United States Army, commending: 


Judge Advocate General Crowder’s eee 
to the attention of the bar. 

Mr. Wigmore, in thus addressing the 
members of the bar, admits that in so doing 
he is deliberately breaking through the 
etiquette of the military service, but he 
justifies both his breach of military eti- 
quette as well as his apparent presumption 
in impliedly supposing that the Judge Ad- 
vocate’s letter needed any other credentials 
to bring it to the attention of the bar, by 
expressing his keen desire to do his part 
“in securing a just verdict for our military 
system in the forum of public opinion.” 

We are quite sure that Col. Wigmore 
will be freely pardoned for any conven- 
tional offense he may be guilty of, and the 
bar, we are sure, will, by reason of the 
careful scrutiny which Mr. Wigmore him- 
self has given to the records of the Judge 
Advocate’s Department during the war, be 
led more readily to approve the report of 
the Judge Advocate’s administration and 
to give less credence to the superficial 
criticisms in and out of Congress based on 
exaggerated accounts of the transactions 
of a few out of many thousands of military 
trials. 

We are quite sure that the careful law- 
yer is too well aware of the false and 
foolish criticisms which have been hurled 
at the civil tribunals of justice to be easily 
carried away by the desultory and un- 
supported criticisms directed at the military 
tribunals. Moreover, the fact that the pres- 





ent Judge Advocate General has so com- 
pletely won the confidence and respect of 
the bar will compel those who address their 
complaints of the military tribunals to the 
judgment of lawyers to assume the bur- 
den of proof. General Crowder is a man of 
liberal views and broad vision, and his ef- 
forts, which culminated successfully in 
1916, in securing a complete reform and 
revision of the law regulating military 
trials, will always be remembered as an 
achievement sufficient to raise a presump- 
tion in his favor of an attitude of judicial 
fairness and liberality. 


The fact also that practically every 
major or lieutenant colonel in the Judge 
Advocate’s division of the army were not 
regular army men, but civilians—lawyers 
fresh from the traditions ‘of civil prac- 
tice—will make it appear to any lawyer a 
thing beyond belief that anything savoring 
of unfairness in military trials would be 
tolerated a single instant. These lawyers. 
who like Col. Wigmore, were selected from 
the ranks of men who stood at the very 
front of their profession and were in the 
habit of frankly and fearlessly expressing 
their opinions when things went wrong, 
could not all of them suddenly have become 
mute and craven under the domineering 
Lehest of some brigade commander to acquit 
or convict an offender without evidence or 
in spite of it. 


The very careful report of General 
Crowder takes’ up each of the cases which 
have been cited as evidence of oppres- 
sion, and a careful perusal of each case 
shows nothing by comparison with civil 
trials which is susceptible of criticism, ex- 
cept the dispatch with which the business 
of the court is conducted and possibly the 
severity of some of the sentences. But in 
these respects we should expect the admin- 
istration of military law to differ from 
procedure in civil tribunals. 

In some respects the report shows that 
military justice is far superior to civil jus- 
tice. It may seem a thing surprising to say 
that under military law more opportunity is 
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afforded for release from both the punish- 
ment and the stigma of the sentence than in 
the case of civil tribunals. In proof of this 
fact there is related in General Crowder’s 
report the case of an enlisted man who had 
been sentenced to two years for desertion. 
Arriving at the disciplinary barracks at Fort 
Leavenworth on March 18, 1916, he soon 
acknowledged the error of his former con- 


duct, went into the disciplinary battalion, 


and was restored to duty within nine 
months ; was assigned to the Sixty-fourth 
Infantry at El Paso, became successively 
corporal, battalion sergeant major, . and 
regimental sergeant major; landed 
France March 15, 1918. He was anxious to 
get into the fighting, and he began again, at 
his own request, at the bottom, as private in 
another unit ; was made sergeant and fought 
at Chateau-Thierry in July, 1918; was sent 
to an officers’ training camp, commissioned 
as second lieutenant on October 1, 1918, was 
promoted to be first lieutenant on October 
28, and ended on armistice day in command 
of Company L, One Hundred and Thirty- 
eighth Infantry. He wrote to the Com- 
mandant a few months ago, recounting his 
history and ending thus: “There is only 
one question which I have to ask: Do you 
consider that I have made a success?” And 
yet the entire period of time which had 
elapsed since his original sentence was less 
than three years. In other words, though 
sentenced for a period of two years, he had 
been released from confinement, restored 
to duty, and traveled up through the grades 
of non-commissioned officer and had earned 
promotion through two grades of the com- 
missioned officer, and occupied an honor- 
eble status in the army, within a few months 
after the nominal period of his original sen- 
tence had expired. 


Commenting on the case just cited, Gen. 
Crowder said: ‘This incident illustrates 
somewhat prematurely what I shall have 
later to say about the length of some of 
these apparently severe sentences. But the 
incident here illustrates what I am con- 
cerned to emphasize, viz., that military jus- 


in. 


_of the Union. 





tice possesses in its indeterminate sentence 
and its probationary methods, a system that 
is in advance of that of probably any State 
I am given to believe that 
very few of our states yet possess a law 
authorizing this indeterminate sentence 
with no minimum,” 

We believe that in acquainting the public 
with the good points of military procedure, 
the people instead of criticising the adminis- 
tration of the Judge Advocate’s Depart- 
ment will begin to look more carefully into 
the commendable features of the adminis- 
tration of military law. They will begin to 


‘wonder, doubtless, why it is that in many 


jurisdictions criminals are able so easily 
to slip through the wide meshes of the law 
and that, even where convictions are secur- 
ed, the condemned man comes out of prison 
worse.than when he went in, while in the 
case of military offenses, the result is just 
the opposite. 

Our stump orators and politicians in and 
out of Congress have overworked the aphor- 
ism which expresses the idea that it is better 
that ninety-nine guilty men should escape 
than that one innocent man should suffer. 
Why either of these antithetical statements 
should necessarily be the alternative of the 
o‘her except in some extremely close case 
we have never been able to understand. As 
a result of the morbid sentiment created by 
this so-called maxim, it has been made too 
easy for the ninety-nine guilty men to escape 
without adding one single necessary safe- 
guard to the defense of the one innocent 
man. The fact that ninety-nine guilty men 
did not escape under the administration of 
military law during the last two years has 
probably led many superficial thinkers to 
suspect that at least one innocent man must 
have suffered. 

That there were some errors committed by 
the military tribunals goes without saying. 
We are not accustomed to look for perfec- 
tion in human affairs. In military law, as 
in civil law, the old maxim of the Romans 
still holds true: Lex non exacte definit sed 
arbitrio bono viri permittet. 


a reat 
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NOTES OF IMPORTANT DECI- 
SIONS. 





TITLE OF INDIAN TRIBES TO LAND 
HELD BY THEM PRIOR TO THEIR ACQUISI- 
TION BY THE UNITED STATES.—It is gen- 
erally stated in all text books in the law of real 
property that title to all lands in this country 
are derivable from the state or federal govern- 
ment or through prior grants of some foreign 
sovereignty formerly exercising jurisdiction 
over American territory. It is generally con- 
ceded that the Indians had no title whatever to 
the soil, their right being one of mere oc- 
cupancy. 

The recent decision of the United States Su- 
preme Court, however, in the case of Lane v. 
Pueblo of Santa Rosa, 39 Sup. Ct. Rep. 185, 
distinguishes the Pueblo Indians as one tribe of 
that roving race who, in some instances, had 
developed sufficient civilization to have evolved 
a satisfactory title to the soil occupied by it. In 
this case Secretary Lane, the defendant, is 
sought to be enjoined from advertising for sale 
lands belonging to the Pueblo of Santa Rosa as 
public lands of the United States. These lands 
comprise some 460,000 acres and are witliin the 
region acquired from Mexico under what is 
known as the Gadsden Treaty of December 30, 
1853. Let the court explain the peculiar dis- 
tinction of this tribe in respect to the title 
by which it holds its lands. The court said: 


“The plaintiff is an Indian town whose in- 
habitants are a simple and uninformed peo- 
ple, measurably civilized and industrious, liv- 
ing in substantial houses and engaged in agri- 
cultural and pastoral pursuits. Its existence, 
practically as it is today can be traced back 
through the period of Mexican rule into that 
of the Spanish kings. It was known then, as 
now, as the pueblo of Santa Rosa, and its in- 
habitants were known then, as now, as Pueblo 
Indians. During the Spanish, as also the Mexi- 
can, dominion it enjoyed. a large measure of 
local self-government and was recognized as 
having capacity to acquire and hold lands and 
other property. With much reason this might 
be regarded as enabling and entitling it to be- 
come a suitor for the purpose of enforcing or 
defending its property interests.” 


The fuct that the court further found that 
the Indians of this pueblo were further pro- 
tected in their title by the Gadsden Treaty pro- 
viding that “the inhabitants of any Indian 
pueblo having a grant or concession of lands 
from Spain or Mexico, should be a body cor- 
porate, and as such capable of suing or de- 
fending in respect of such lands” does not de- 
tract from the distinction enjoyed by this tribe 
in being able to trace its title back of any 





“concession or grants” by any foreign con- 
queror, to a time when the Indians themselves 
held undisputed sway over the lands they occu- 
pied. The Pueblos, in addition to many worthy 
traits for which they are noted, enjoy the unu- 
sual distinction, now judicially recognized, of 
having obtained, in one instance at least, by 
way of continued occupancy and prescription, 
a title to the lands so held by them. 





IS CONGRESS EVOLVING A _ POLICE 
POWER NOT DELEGATED THROUGH POW- 
ERS EXPRESSLY DELEGATED?—Justices 
White, McKenna, Van Devanter and McRey- 
nolds have been trying in vain to uphold the 
traditions and former decisions of the United 
States Supreme Court against a tendency to 
enlarge the police power of Congress at the 
expense of the reserved police powers of the 
states. No one can study the recent decisions 
of the Supreme Court without being convinced 
that all previously recognized limitations upon 
the police power of Congress have been swept 
away. The power of Congress over interstate 
commerce and the power to impose any excise 
taxes are now held to make it possible for 
almost any matter of police regulation to be 
controlled by Congress. 


The four judges mentioned constituted a for- 
midable minority and voiced a strong protest 
to the extension of federal police powers in- 
volved in the Harrison Anti-Narcotic Act, ap- 
proved in the recent case of United States v. 
Doremus, 39 Sup. Ct. Rep. 214. (Decided March 
3, 1919.) 


The Harrison Anti-Narcotic Act is, as its 
name implies, a prohibition measure—a meas- 
ure intended to regulate the sale of narcotics 
and to prohibit their general and indiscrim- 
inate use. And yet this act was passed as a 
revenue measure. and sustained as a revenue 
measure. 

Justice Day, who wrote the opinion, must 
have had a difficult time keeping his face 
straight when he penned the argument sus- 
taining this act as a revenue measure. If 
this law had been intended to create rev- 
enue it would not so_ stringently have 
limited the sale of the article. In _ fact, 
the measure was intended, as everyone knows, 
not to raise revenue, but to prohibit the sale 
of opium and its derivatives as far as possible 
and in order to suppress the so-called “drug 
evil.” It is to be regretted that Congress and 
the Supreme Court are compelled to resort to 
such cheap subterfuges to give the federal gov- 
ernment power to deal with matters of police 
regulation. If our form of government is not 
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sufficient in these modern days to cope with 
the problems of public morality and the health 
and safety of the community, let the Constitu- 
tion be amended so that Congress can use its 
strong arm to stop the ravages of alcohol, of 
opium, of white slavery, of child labor, and all 
the rest of the enemies of our social life. 


Justice Day calls attention to the fact that 
the only limitation on the power of Congress 
“to collect taxes, duties, imposts and excises” 
is that they “shall be uniform throughout the 
United States.” It occurs to us that the most 
evident limitation upon this power is the power 
itself. It is a power to “lay and collect” taxes, 
not to regulate the habits of individuals or to 
banish evils that threaten the body politic. If 
the latter power exists or ought to exist, it is a 
strain upon intelligence to say it can be found 
in a power “to lay and collect taxes.” The 
court’s citation of the case of Veazie Bank v. 
Fenno, 8 Wall. 533, is clearly inapposite to its 
position in the Doremus case. In the Veazie 
Bank case the court held that Congress could 
exercise the taxing power to tax the circula- 
tory issue of state banks, even though its pur- 
pose may have been to destroy this form of 
currency. The court in that case declared that 
the tax was legal from either of two viewpoints. 
Either the law was a sincere attempt to raise 
money by taxing a form of private contract 
or, if its motive was to destroy the circulating 
medium of state banks, it was an effort 
to protect the power of Congress to borrow 
money and issue evidences of debt therefor. 


At the time the Veazie Bank case was decided | 


Congress had not exercised its power to con- 
trol the medium of exchange. The state banks 
had created a large circulation in state bank 
eurrency. In seeking to discourage the issu- 
ance of such currency in order to establish 
a uniform national currency, Congress was act- 
ing under and in furtherance of powers actu- 
ally delegated. 

In the Harrison Anti-Narcotic Law Congress 
is not making a sincere attempt to raise 
money by taxation, nor is it attempting thereby 
to further or promote any other interest over 
which it has any control. It is a clear attempt 
to invade a field over which it has no juris- 
diction and to exercise a power not delegated 
to Congress but reserved to the states. 

If this decision is to stand as well as the 
revolutionary pronouncement in the recent 
case of United States v. Hill, 88 Cent. L. J. 
97, sustaining the Reed Bone Dry Act, in which 
it is held that Congress can regulate inter- 
state commerce in the interest of the “policy” 
of any particular state, it will be necessary for 





lawyers, hereafter, to take into account, the 
wide though as yet indefinite powers of Con- 
gress to regulate the morals, health and safety 
of the people of the several states. 








SUGGESTIONS OF THE PEACE 
TREATY OF WESTPHALIA FOR 
THE PEACE CONFERENCE IN 
FRANCE. 


The conference of nations that is now 
taking place around the peace table in 
France is doubtless the most important of 
any in history. One reason is the fact that 
whatever plan the conference decides to 
carry out will necessarily concern all coun- 
tries of the world. For railroads, steam- 
ships, aeroplanes, telegraph, telephones and 
wireless telegraphy, as never before, have 
made communication between nations so 
easy, quick and direct that distance is al- 
most eliminated, enabling the world to think, 
reason and act at the same time, and to be 
influenced as one human solidarity. 

There seems to be a strong desire in all 
lands that the Peace Conference in France 
will make future wars not only improbable, 
but practically impossible. But how can 
this be done? For years countless peace 
plans and theories have been proposed, fill- 
ing volumes of books, but they are mainly 
of a speculative nature. Since theoretical 
grounds have proved inadequate, is there, 
then, any experience in the history of the 
world which can be made a basis for perma- 
nent peace? Is there, for instance, any 
kind of war that has resulted in doing away 
with itself permanently? The answer is 
that the Thirty Years’ War, closing with the 
Peace of Westphalia (1648), seems to have 
put an end to all religious wars. 

How, then, does it happen that the Peace 
Treaty of Westphalia, of all the treaties of 
the world, is the only one that has stopped 
religious wars? It certainly is a phenom- 
enal’ fact in history. It would seem, there- 


(1) The writer has been unable to find any 
discussion of this phase of the matter. 
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fore, of interest and importance, especially 
at the present time, to make a short anthro- 
pological study of the Thirty Years’ War, 
which resulted in such an exceptional and 
successful treaty. 

New Field for Anthropology.—From the 
anthropological point of view, history can 
be looked upon as a-laboratory for the pur- 
pose of the study of humanity with a view 
of understanding it better and assisting in 
its progress. 


In the past, anthropology has concerned 
itself mainly with savage and prehistoric 
man, but it is due time that it take up the 
more important and much more difficult 
subject of civilized man, not only as an 
individual, but as an organization? or na- 
tion, or group of nations. It is true that 
other departments of knowledge, like his- 
tory and politics, have pursued these fields, 
but unfortunately not always in the scien- 
tific sense. To use an ancient pun, it is his- 
story, rather than all the facts. Anthro- 
pology, in this new field, should seek to 
establish only those truths which can be 
based upon facts. There are doubtless many 
very important truths which cannot be es- 
tablished by scientific methods, but they 
perhaps can be better treated in psychology, 


. politics, ethics, philosophy and theology. 


In the present inquiry the anthropological 
problem is this: As religious wars are ad- 
mitted to be the most intense, most ideal- 
istic and most sacrificial of all wars, and, 
therefore, most difficult to stop, can it be 
ascertained just how the Thirty Years’ War, 
culminating in the Peace of Westphalia, 
brought about the end of all religious wars? 
This might suggest how all political wars 
may be made to cease. If the 17th century 
accomplished the more difficult task, the 
Peace Conference in France ought to suc- 
ceed in the less difficult one. If the 20th 
century prides itself on being superior in 


(2) See a study of the United States Senate, 
by the writer (published in Spanish), under the 
title of “Estudio del Senado de los Estados Uni- 
dos de America,” in “Revista Argentina de Cien- 
cias Politicas,” 12 de Enero de 1918. Buenos 
Aires, 1918. 





diplomacy, practical statesmanship and gen- 
eral mental caliber, it will now have an 
opportunity to show such superiority, by 
formulating a treaty which will make all 
future political wars not only improbable, 
but impossible. 


Principles of a Peace Conference—In 
following the present Peace Conference, 
and comparing it with the Peace Congress 
of Westphalia, it may be well to mention 
a few of the principles of such congresses 
in general. In a treaty of peace there are 
the usual articles, as: declaration that peace 
is restored; and amnesty clauses, including 
restitution of such conquests as are not in- 
tended to be retained, and of rights sus- 
pended by the war. Also there are pro- 
visions to remove the causes out of which 
the war arose, redress grievances and pre- 
vent their occurrence. This is the most 
essential thing for the congress to do. Then 
there is the indemnity for satisfactory res- 
toration for injury sustained and cost of 
war. But there should be great prudence 
here, otherwise the conquered power mi, 
feel deep resentment, which is likely to sow 
seeds for a future war. 

As to personal attendance at the congress, 
one great advantageis that difficulties thought 
insurmountable in correspondence often dis- 
appear in an interview. Half the work is 
done when members have come to know 
what each really wants.. 


But in long discussions there is danger 
of becoming fatigued and making ill-ad- 
vised concessions. There is also tempta- 
tion for some members to interfere, where 
they have no substantial interests nor rights, 
and to contract engagements in which they 
have no special concern. When strong 
enough, every nation will insist on the right 
to manage its own internal affairs. Some- 
times there are a few particularly able men, 
fluent in several languages (a very practical 
advantage), but representing small coun- 
tries, who may exercise undue influence, 
and cause the congress to authorize things 
which may not prove of equal justice to all. 
Members of congresses have been known to 








304 


CENTRAL LAW JOURNAL 





No. 17 








vote for things that they did not understand, 
to the great disadvantage of their own coun- 
‘try, due mainly to inexperience and lack of 
familiarity with the language spoken in the 
congress. 

The Peace of Westphalia.—As early as 
1636, Pope Urban the Sixth, extorted from 
the belligerents of the Thirty Years’ War 
their unwilling consent to treat. In 1637 a 
discussion of safe conducts lasted nearly 
five years, and it was not until 1641 that 
preliminaries as to time and place of the 
congress were signed, and these were not 
ratified, nor safe conducts exchanged, un- 
til 1643, making six years for controversies 
as to mere formalities. One of the causes 
of this dilatoriness was that neither side 
really desired peace. Captiousness, peevish- 
ness and punctiliousness were doubtless em- 
phasized in order to obtain delay. 


The labor of concluding the Peace of 
Westphalia was called colossal; there were 
endless obstacles to surmount, contending 
interests to reconcile, a labyrinth of circum- 
stances to co-operate with, besetting diffi- 
culties at the very opening of negotiations, 
of arranging the conditions of peace and 
still more the carrying them through the 
proceedings. These were some of the prac- 
tical problems that were encountered. 

It is, therefore, fair to assume that the 
difficulties in establishing the Peace of 
Westphalia were as great and probably 
greater than those now confronting the 
Peace Conference in France. For in the 
Westphalian Congress they did not desire 
peace and it was not possible to agree to an 
armistice, so that war continued while the 
Congress was in session, materially affect- 
ing their deliberations ; this may be one rea- 
son why the Congress lasted as long as four 
years. 

To avoid questions of precedence, and to 
lessen further opportunities for disagree- 
ment, two cities in Westphalia, Miinster for 
the Catholics and Osnabruck for the Prot- 
estants, were selected. These places were 
a short day’s ride apart. The treaty was 
signed at Miinster, October 24, 1648, and 





was called “The Peace of Westphalia.” In 


addition to the disposition for delay, there. 


was a tendency to criticise things generally. 
Thus, certain plenipotentiaries complained 
of their accommodations, saying that the 
houses, though high and handsome external- 
ly, were, in fact, rat holes. The streets also 
were pronounced very narrow, so much so 
that when a certain very polite diplomat, 
who wore a very large hat, made from his 
coach an extremely low bow, his hat hit a 
very expensive vase in an open window, 
which fell and broke, causing great em- 
barrassment. 


First, questions of etiquette were taken 
up. For instance, did the precedence be- 
long to Spain, and what marks of honor 
were due to the representatives of the neu- 
tral powers? 


Then came contests for ecclesiastical 
seats. The Nuncio, the representative of 
the Pope, wished to sit not only at the head 
of the table, but wanted a canopy over him 
to distinguish him. The way in which the 
minor powers should be received was in 
doubt. It was finally decided to go half 
way down the stairs with guests when de- 
parting; also the question of titles arose. 
The word “Excellency” was chosen for ad- 
dressing the envoys of the great powers, 
but it had to be extended to lesser powers. 
The Venetian envoy obtained the honor (to 
his joy) of being conducted, when he visited 
the French, to the door of his coach, instead 
of to the staircase. These few of the many 
incidents during the congress will illustrate 
the human side of official matters. Such 
disputes as to precedence and etiquette were 
to be expected in a proud and ceremonious 
age among representatives of numerous 
states, especially when many of them were 
of doubtful rank. There was also much dis- 
play. A train of eighteen coaches conveyed 
the French envoys in their visits of cere- 
mony. It appeared that France desired to 
show that she had not been impoverished by 
the war, like Germany. 

The Papal Nuncio and Venetian envoy 
were mediators as well as members of the 
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congress. France and Sweden were op- 
posed to each other in religion, but in ac- 
cord on political policies. The treaty was 
drawn up with such fullness and precision 
of language as is rarely found in documents 
of this nature, due to a large body of 
trained lawyers among the members. As 
indicating a desire for fairness in little 
things, as well as the larger questions, the 
treaty contained these words: “No one of 
any party shall look askance at any one on 
account of his creed.” As an example of 
wise provisions, the following may be noted: 
The Protestants demanded the year 1618 
for restitution; the Catholics insisted on 
1630. The congress split the difference and 
made it 1624. The medius terminus is 
often the wisest course in acute contro- 
versies. 


As to temporal affairs, all hostilities, of 
whatever kind, were to be forgotten and 
neither party was to molest nor injure the 
other for any purpose. In regard to spir- 
itual affairs, complete equality was to exist 
(acqualita exacta mutuaque), and every 
kind of violence was forever forbidden be- 
tween the parties. 


The Peace of Westphalia was the first 
effort to reconstruct European States’ sys- 
tem, and it became the common law of 
Europe. Few treaties have had such in- 
fluence, and Europe is said for the first time 
to have formed a kind of commonwealth, 
which watched with anxiety over the pres- 
ervation of the general peace. 


The Thirty Years’ War.—To have called 
to mind some of the principal points in the 
Peace of Westphalia is not sufficient for 
understanding the real significance of the 
treaty without some consideration of the 
Thirty Years’ War. As already suggested, 
this war, looked at from a scientific point of 
view, is an unconscious experiment of na- 
tions, a problem in abnormal international 
psychology. In order to comprehend this 
experiment and its resultant treaty, just how 
it brought about permanent religious peace, 
some of the main events of the war must be 
recalled, as a basis upon which te work. 





The Protestant Reformation had great 
influence upon almost everything political 
in Europe until the Peace of Westphalia. 
The religious peace of Augsburg (1555) 
furnished no settlement to questions stirred 
up by the Reformation. The Thirty Years’ 
War marked the end of the Reformation, 
which changed the idea of Christian unity, 
altered the theory of a Holy Roman Em- 
pire; replacing it by the idea of autonomy 
for individual states. It was inevitable that 
such fundamental disagreements of the 16th 
century should lead to a general war. 


On May 23, 1618, a body of Protestants 
entered the royal palace at Prague and 
threw two detested representatives of the 
Crown from the window. This act started 
a struggle that involved Europe thirty years 
in war, which spread gradually from Bo- 
hemia over South Germany, then slowly to 
Northern Germany and Denmark, until 
country after country began to take part, 
when the struggle became general. The 
war might have ended in 1623, making it a 
thirteen years’ war, but for the outrageous 
treatment of the Protestant states of North 
Germany, resulting in political disintegra- 
tion, in which Germany lost half of her 
population and two-thirds of her wealth. 
Her religion and morality sank low, and the 
intellectual damage required generations to 
restore. 


The Roman Catholic Church, having en-~ 
joyed for centuries the unity of Christian- 
ity, naturally felt greatly wronged by Prot- 
estants’ secession. This explains the abso- 
lute enmities of the Thirty Years’ War. 
Different parties claimed the control of the 
religious doctrines and worship of the peo- 
ple; they were fighting between themselves 
for this power, for which they were ready 
to sacrifice their lives. The Lutherans were 
as intolerant toward the Calvinists as they 
were toward the Catholics. The Catholic 
Church, convinced of the absolute truth of 
its doctrines, based upon thirteen centuries 
of growth, naturally had feelings of pride. 
To have some young reformers arise and 
challenge the Divine rights of the church 
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could not but arouse and incense them, and 
especially since such reformers seized old 
monastic foundations with landed domains 
and edifices and administered them in the 
interest of revolution. The resistance of 
the Catholic Hierarchy, to the last drop of 
blood, was a normal reaction. As so often 
happens, the conditions are abnormal, not 
the human beings. Protestants as well as 
Catholics gladly died for their beliefs. In- 
deed, at one time religious enthusiasm was 
so intense that the church had to forbid 
martyrs rushing to the stake to be burned. 
It was believed that they went directly to 
Heaven. 


One of the leaders in the first part of 
the war was Ferdinand II, who said he 
would rather beg or be cut to pieces than 
submit to heresy. When he conquered the 
Protestants, he considered their persons, 
property and opinions at his disposal. All 
his subjects must become Catholics or leave 
his dominions. Ferdinand was aided in this 
bloody work by Maximilian of Bavaria. 
They are accused of going so far as to en- 
tice men to remain in their dominions for 
the executioner’s ax. Maximilian, acting 
for Ferdinand, had promised the people that 
their lives at least would be spared. This 
promise, however, was an obstacle in carry- 
ing out their plans. As a Christian, Ferdi- 
nand must be merciful, so he resorts to the 
-church for counsel and comfort. But he 
allows the penalties to be executed in their 
full severity; he lessens their rigor in a 
few cases. Thus Count Schlick was to have 
had his right hand cut off and then to have 
been quartered alive. Ferdinand decides 
that the Count shall first be beheaded, and 
then have his right hand cut off. 


Had the war stopped in 1623, the Cath- 
olics would have been left with decided ad- 
vantages ; the ambition of Maximilian, how- 
ever, prevented it. But Gustavus Adolphus 
appeared, and by his efforts Protestantism 
is said to have been saved from extinction. 
As there was little of it left on the continent, 
he saw that he must either attack or event- 
ually defend. He took the offensive; cir- 





cumstances favored him, there being a rival- 
ry among leaders of the Catholics. During 
thirteen of the thirty years the lands of the 
Protestants had been devastated ; during the 
next seventeen years came equalization of 
the exhaustion of the parties before a last- 
ing religious peace was made. It became 
clear that neither Catholics nor Protestants 
could crush each other without both perish- 
ing. 

Terrible Results of the War—In the 
Thirty Years’ War its terrible results may 
be. summed up by saying that Germany was 
the carcass, and the “hosts which invaded 
the German soil were the vultures. The 
Protestant invaders were Swedes, Finns, 
Hollanders, Frenchmen, Englishmen and 
Scotchmen; the Catholic intruders were 
Spaniards, Italians, Walloons, Poles, Cos- 
sacks, Croats and representatives of nearly 
all Slavonic tribes. There was an army of 
40,000 but the camp followers were 140,000, 
consisting of gangs of gypsies, Jewish 
traders, marauders and plunderers. The 
soldiers robbed and tortured all alike, both 
friend and foe. The inhabitants would flee 
to the woods, taking or hiding everything 
they could. But the invaders were experts, 
pouring water everywhere on the ground; 
for where it sank quickly there they knew 
something had been recently buried. All 
watched for stragglers, for the sick and 
wounded, who had dropped behind, putting 
them to death with every device of cruelty 
and insult known. Much of the cruelty 
is too hideous to mention. In many 
districts the desolation was so great that 
persons were found dead with grass in 
their mouths. Men climbed up scaf- 
folds and tore down the bodies of those 
hanged and devoured them. The supply 
was large. Newly buried corpses were dug 
up for food. Children were enticed away. 
that they might be slain and eaten. The 
population, when plundered, would turn 
and become plunderers, forming into bands, 
and inflict on others the horrors that they 
themselves had suffered. Men became 
wholly indifferent to the sufferings of oth- 
ers. Whole countries were destroyed, vil- 
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lages reduced to ashes, and civilization was 
pushed back into barbarism for half a cen- 
tury. The Thirty Years’ War was said to 
have been so unspeakably cruel and calam- 
itous that the like has never been known 
in Europe. 


Causes of the Length of the War.—Gus- 
tavus Adolphus said in a letter that the war 
would be long drawn out and stop from 
exhaustion. The original purpose of the 
war was the suppression of the Protestant 
faith, but the victories of Gustavus Adol- 
phus had made the Catholics hopeless. Al- 
so other interests had risen up and there 
were other combatants ; the war had passed 
from a German to a European question. 
Though there were times when peace might 
have been made, the side who had the best 
of it for the moment deemed it folly to stop 
when victory was in reach. The other side 
thought it base and cowardly not to con- 
tinue, as some turn of fortune might repair 
the losses. Many a war has dragged on, 
after the purpose with which it began was 
unattainable, because those who commenced 
it were too vain to admit that the objects of 
the war were impossible from its outset. 


In a long war also individuals rise up to 
whom fighting becomes a second nature, 
who know nothing else but violence and 
murder. Thus, many soldiers were indig- 
nant when the Westphalian peace was 
signed, for they felt they had a vested right 
to plunder and murder, looking upon a 
wretched, helpless population as their just 
prey. 


A further reason for the long continua- 
tion of the war was the very exhaustion of 
both sides; there was not enough strength 
on either side to strike a decisive blow, nor 
_ sufficient energy left to make a vigorous 
effort for peace, causing it to seem useless 
to try. In the earlier and middle period of 
the war there were many cries for peace, 
but in the last eight years of the war there 
was a terrible silence of death and such utter 
desperation that it was hard even to speak, 
so great was the exhaustion. The soldiers 





decreased as it became more and more dif- 
ficult to recruit and feed them; the military 
operations grew feebler and desultory, the 
fighting more inconclusive, though thes 
misery did not diminish. But, while the 
people and soldiers had become tired of the 
interminable struggle and wanted peace, 
many of the diplomats did not appear to 
desire it. 


Causes of the War.—The great length of 
the war gradually revealed its hopelessness 
and uselessness, creating a general desire 
for rest and peace, transforming and weak- 
ening the religious movements, out of which 
the war arose. The principle of private 
judgment, coming from the Reformation, 
had had time to develop and undermine the 
ideas of temporal rights and duties, com- 
mon to both parties, and many ideas im- 
pressed by the Reformation, but suppressed 
at the -time, had at last been reached, 
through the long continued turbulations and 
had commenced to grow. 


Another cause of the war was the in- 
herent incompatibility of religious views 
among the people. Religious discord exists 
today, but it is not decided by bloody con- 
flicts, because of breadth of religious in- 
sight, general indifference and increasing 
skepticism. The convictions of the people 
of the 17th century, as to the truth of their 
own opinions and as to the errors of their 
opponents, were of such an absolute char- 
acter that they cannot be found today, even 
among people with the most rigid beliefs. 
They did not know that it was possible to 
live together and yet have the most varied 
and contradictory religious convictions. To 
suppose that these people were stupid is an 
error. The chances are that they were less 
stupid than people are today. How many, 
at the present time, can look at their coun- 
try, its ideals, ideas and customs, justly and 
without prejudice? Naturally very few. 
But to place ourselves outside of not only 
our country, but our generation, is much 
more difficult. How could we expect, then, 
the people of the 17%th century, to do this? 
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Ignorance, the Fundamental Cause of the 
Thirty Years’ War.— The fundamental 
cause that brought the Thirty Years’ War 
eto a close was mental insight into the 
uselessness and hopelessness of further 
struggle, caused by the feeling of exhaus- 
tion, due to the long continuance of the 
war. The reason why this war put an end 
to all religious wars was that this intellec- 
tual insight became general in Europe, in- 
culcating more liberal religious views. This 
psychological attitude, with increasing in- 
difference to religion and resultant skepti- 
cism, caused religious questions to be re- 
garded less seriously, making further wars 
for such purposes impossible. The basic 
reason, therefore, was the intellectual real- 
ization of the foolishness of bloodshed on 
account of difference of religious convic- 
tions ; that is, lack of knowiledge‘of this fact 
in the past; in short, ignorance was at 
the bottom of it all, as of most evils in the 
world. 


Suggestions From the Thirty Years War. 
—In order to learn what suggestions from 
the Thirty Years’ War may be of use 
around the peace table in France, it will be 
well to mention the general similarities and 
differences between this war and the pres- 
ent European war. The similarities are as 
follows: 


1. The Thirty Years’ War began with 
the throwing out of a window (defenestra- 
tion) detested persons; the European war 
started from an assassination. 


2. The Thirty Years’ War had been 
expected for some time ; a general European 
war had been predicted for many years. 

3. The Thirty Years’ War began with 
a local incident and spread from country to 
country, just like the European war did. 


4. The Thirty Years’ War was exceed- 
ingly brutal for its generation, just as the 
European war has been for its time. 


5. The Thirty Years’ War was a very 
long one for its generation; the European 
war has been a relatively long one for re- 
cent times. 





As to differences between the two wars, 
it may be said that: 


1. In the Thirty Years’ War both bel- 
ligerents finally proved to be nearly equal 
in strength. In the European war one of 
the belligerents, though meeting with re- 
versals at first, in the end completely over- 
came the other. 


2. The Thirty Years’ War ended in the 
exhaustion of both belligerents; the Eu- 
ropean war closed with the exhaustion of 
only one belligerent. 


3. The Thirty Years’ War was waged 
for religious convictions, rather than for 
gain; the European war was not so ideal 
in its purposes. 

Taking a general view of the similarities 
and differences between the two wars, the 
one great question arises: Is the experi- 
ence of the present European war strong 
enough for the victors and vanquished to 
be willing to yield sufficient of their natural 
rights and sovereignty, to submit all ques- 
tions of war to some superior international 
court from which there is no appeal? 


In the Thirty Years’ War nothing fur- 
ther was necessary ; the exhaustion of both 
belligerents was sufficient to end religious 
wars. 


As the victorious party in war is much 
less inclined (if inclined at all) than the 
conquered to yield anything, will all -the 
Allies, without the experience of defeat 
and exhaustion, be willing to yield enough 
of their sovereignty to make the future 
peace of the world permanent? Will 
they be magnanimous and give up some 
national advantages of the present, for fu- 
ture international benefits to all mankind? 
In short, are they unselfish enough to so 
temper their justice with mercy as to estab- - 
lish a world peace, the greatest boon to 
humanity ever known? 


Here is a supreme opportunity. Will all 
the victorious Allies arise to the occasion 
and make future wars improbable, if not 
impossible ? 
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We say “impossible,” because if a nation 
is recalcitrant, it can be punished by a gen- 
eral boycott, leading toward its economic 
ruin. As selfishness is the most powerful 
influence in nations as well as in individ- 
uals, it is almost a moral certainty that no 
nation could or would submit very long to 
such punishment. 


Just after a war is ended, and the bel- 
ligerents feel more keenly its effects than 
later on, they are much more disposed to 
make mutual concessions. Will the victors 
of the European war strike at once, while 
the iron is hot, and insist at the outset 
on the one great paramount issue, the 
absolute prohibition of all wars? Such a 
decision would radiate through all further 
proceedings of the conference and facilitate 
greatly its work. By thus making a cer- 
tainty of the most important question of all 
history, no matter how difficult and delicate 
matters of greater or less importance may 
be, the Peace Conference in France will 
have assured its success in advance, as the 
greatest and most beneficent that the world 
has ever had, just as the Peace of West- 
phalia was in its generation. 


In the Peace Treaty of Westphalia were 
these words: ““The hostilities that have 
taken place from the beginning of the late 
disturbances, in any place of whatsoever 
kind, by one side or the other, shall be for- 
gotten and forgiven, so that neither party 
shall cherish enmity or hatred against, nor 
molest nor injure the other for any cause 
whatsoever.” 


Will the Peace Treaty contain as gener- 
ous and noble words, and stop all political 
wars forever, just as the Peace of West- 
phalia put an end to all religious wars? 


Will the 20th century Christianity, wit 
its supposed greater liberality and enlight- 
enment, be as far-seeing, unselfish and ef- 
fective as the Christianity of the 17th cen- 


tury? 


Let the conference in France answer Yes. 
Just as the spread of education and knowl- 
edge gradually liberated the intellect, so as 





to undermine the ideas upon which religious 
wars were based, so a similar process of en- 
lightenment may be necessary to cause po- 
litical wars to cease.* 


ArtHur MAcDOoNALD. 
Washington, D. C. 


*The following references are only a few of 
those easily accessible in libraries. The Cam- 
bridge Modern History (volume 4), has a bibli- 
ography of some 3,000 works and brochures on 
the Thirty Years’ War. . 

Bougeant. Histoire des Guerres et des Né- 
gociations qui précéderent le Traité de West- 
phalie. Paris, 1751. 

Bernard, Mountague. Four lectures in sub- 
jects connected with diplomacy. London, 1868, 
8°. Lecture one is entitled “The Congress of 
Westphalia” (60 pages); comparison with other 
Congresses is made. 

The Cambridge Modern History. The Thirty 
Years’ War, volume IV. Cambridge, 1906, III, 
1,003 pages. It contains a most extensive clas- 
sified bibliography of the war, filling 150 pages. 

Freytag, Gustav. Bilder aus der Deutschen 
Verganenheit. Includes chapters on Thirty 
Years’ War. 

Gindely, Anton. History of the Thirty Years’ 
War. 2 volumes, New York, 1884. 

Hausser, Ludwig. The period of the Refor- 
mation, 1517 to 1648 (translation), London, 
1878, 8°, 456 pages. 

Cust, Edward. Lives of the warriors of the 
Thirty Years’ War, 2 volumes, 12°. London, 
1865. The author is a military man. 

Leclere. Négociations sécrétes touchant la 
Paix de Muenster et d’Osnabrug. 

Puetter. Geist des Westphalischen Friedens, 








PARTNERSHIP—EXEMPTION. 


JENSEN v. WIERMSA, 


County. 


Sheriff of Sioux 


(Supreme Court of Iowa. Feb. 19, 1919.) 


170 N. W. 780. 


A member of a partnership who is the resi- 
dent head of a family cannot hold his interest 
in the partnership property exempt from execu- 
tion to satisfy partnership debts. 


STEVENS, J. The defendant, as sheriff of 
Sioux county, levied an execution upon certain 
hay, corn, and eight pigs, alleged to be under 
six months of age, and sold the same to satisfy 
a judgment against the plaintiff and H. D. F. 
Leck in favor of their landlord for rent. Prior 
to the sale each of the above-named parties 
separately notified the defendant in writing 
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under oath that they were married men, heads 
of families, and that they claimed the above 
property was exempt from execution sale. As 
we understand the record, plaintiff and Leck 
were copartners in the leasing and operation of 
a farm, and the property in question belonged 
to the partnership. 


(1, 2) The principal question for decision is 
whether a partner who i8 a resident head of a 
family may claim his interest in personal prop- 
erty owned by a partnership exempt from levy 
and sale under execution to satisfy partnership 
debts. While the courts are not entirely harmo- 
nious upon the question, the great weight of 
authority holds that such property is not ex- 
empt. A partnership is a separate and distinct 
entity, and holds the partnership property in 
trust for the payment of its debts. The prop- 
erty does not belong separately to the indi- 
vidual partners, but to the distinct entity. 
After the payment of the debts of the copart- 
nership and division of the property between 
the parties, the right to claim the statutory 
exemption exists. The question whether a 
member of a partnership is entitled to hold his 
interest in the property thereof as exempt has 
not been squarely passed upon in this state, 
but enough has been said to indicate that he 
cannot. Haynes v. Kline, 64 Iowa, 308, 20 
N. W. 453; Hewitt v. Rankin, 41 Iowa, 35; 
Drake v Moore, 66 Iowa, 58, 23 N. W. 263; 
Hoyt v. Hoyt, 69 Iowa, 174, 28 N. W. 500. As 
bearing upon this question, see Cowan v. Cred- 
itors, 77 Cal. 403, 19 Pac. 755, 11 Am. St. Rep. 
294; McCrimmon v. Linton, 4 Colo. App. 420, 
36 Pac. 300; Hart v. Hiatt, 2 Ind. T. 245, 48 
S. W. 1038; Regenstein v. Pearlstein, 32 S. C. 
437, 11 S. E. 298; Bateman v. Edgerly, 69 N. H. 
244, 45 Atl. 95, 76 Am. St. Rep. 162; Lynch v. 
Englehardt-Winning-Davison Merc. Co., 1 Neb. 
(Unof.) 528, 96 N. W. 524. 


Counsel for appellant relies upon Sterman v. 
Hann, 160 Iowa 356, 141 N. W. 934, 46 L. R. A. 
(N. S.) 287, but this case is not in point. The 
property involved in the Sterman case was a 
safe owned jointly by the husband, who was a 
physician, and his wife, and was used exclu- 
sively by the former, in which he kept his in- 
struments and other small personal effects. 
The property did not belong to a partnership, 
as none existed. The court held that the debtor 
as the head of a family was entitled to claim 
the statutory exemption of his interest in the 
safe, whereas property of a partnership belongs 
to neither one of the partners nor the other 
individually, but to the separate entity. Cowan 
v. Creditors, supra; Goudy v. Werbe, 117 Ind. 
154, 19 N. E. 764, 3 L. R. A. 114; Aultman, 





Miller & Co. v. Wilson, 55 Ohio St. 138, 44 N. E. 
1092, 60 Am. St. Rep. 677. 

If the property in question were simply 
owned jointly by the plaintiff and Leck, who 
assigned his interest therein to the plaintiff 
before suit was commenced, and not to the 
partnership, the Hann Case would be decisive. 
The record is short, but the facts are not appar- 
ently in dispute. 

We hold, therefore, that the trial court did 
not err in directing a verdict in defendant’s 
favor, and it follows that the judgment must be 
affirmed. 

LADD, C. J., and GAYNOR and SALINGER, 
JJ., concur. 


Note. — Partnership Property Not Within 
Homestead and Exemption Laws.—The instant 
case, it is seen, distinguishes between an interest 
in joint property, insofar as homestead and ex- 
emption laws are concerned, and an interest in a 
partnership, and this is on the theory that the 
interest of each partner is in a legal entity as 
distinct as were this interest like that of a stock- 
holder in a corporation, except that it must be true 
that stock in a corporation could be held exempt 
from levy and sale where it is held by one having 
the right to claim exemption. This arises from the 
fact that stock in a corporation is set apart to the 
holder thereof, while interest in a partnership is 
undefined by law and the consideration for its ex- 
istence may arise out of personal services rendered 
or to be rendered, and whenever rendered they 
operate as an immediate transfer to the partner- 
ship entity. But there are some views dissenting 
from the general proposition to the above effect, 
which I will notice. 


In an early New York case on this subject 
where exemption was claimed by both partners 
in an execution on a partnership debt, it was 
said: “If the partners have such an owner- 
ship as subjects the property to seizure on exe- 
cution, they have also such an ownership as en- 
titles them to claim its exemption in a case plain- 
ly falling within the terms and intent of the 
statute. * * * * If each of the respondents (part- 
ners) had owned a pair of horses, both teams 
would have been exempt upon the state of facts 
found by the referee. It would be an obvious 
perversion of the statute to hold that the plain- 
tiffs forfeited its protection by owning but a single 
team between them, used for the common sup- 
port of both. The language of the act should be 
construed in harmony with its humane and reme- 
dial purpose. Its design was to shield the poor, 
and not to strip them; the interest it assumes to 
protect is that belonging to the debtor, be it more 
or less. The ownership of the team may be joint 
or several; it may be limited or absolute.” Stew- 
art v. Brown, 37 N. Y. 350, 93 Am. Dec. 578. 


Here it is perceived that all of the members 
of the firm individually came under the terms 
of the exemption act. How would it be, how- 
ever, if only one of them had been thus circum- 
stanced, or if only one member sought the exemp- 
tion and the exercise of it threw upon the other 
the entire liability? The case seems not to have 





YIM 


ge 








YVIIM 





VoL. 88 


CENTRAL LAW JOURNAL 311 








been cited in later Court of Appeals reports, and 
it does not itself cite any authority. It appears, 
however, to have been distinguished in a later 
Supreme Court report by its being stated that “it 
appeared that plaintiffs owned no other property 
except a few articles of household property of 
trifling value.” Brown v. Davis, 9 Hun. 43. 


In Gilman vy. Williams, 7 Wis. 329, 76 Am. Dec. 
219, the court, in construing the statute, said: 
“If one of these partners had owned both the 
horses, would they not have been clearly exempt? 
Can the fact, therefore, that each one of the 
partners, or joint debtors in the execution, owned 
a moiety in each of the horses, render such 
moiety liable to execution? If the whole would 
be exempt in either, can the moieties be liable in 
both? Does not the greater include the less in 
this as in other cases?” The judgment sustaining 
the exemption was affirmed. 


However, in Russell v. Lennon, 39 Wis. 570, 
20 Am. Rep. 60, the ruling in Gilman v. Williams, 
supra, was overruled on the principle that the 
overruled case erroneously construed the statute, 
which did not mean as had been held, but in- 
stead, it meant only that an exemption was per- 
sonal and” individual, one judge dissenting. 


Jenkins v. Stannus & Son, 191 Fed. 347, which 
considered the question under Washington state 
statute, refers to the Gilman and Russell cases 
and speaking of the construction by the latter, 
says: “The strong reason in support of this view 
rests upon the innate difference between the in- 
dividual and a co-partnership as it relates to 
their respective property rights. Each is a dis- 
tinct equity. The former holds by exclusive 
right, subject only to the right of his creditors 
to have his property applied to their legitimate 
demands. Exemption statutes are enacted to meet 
this express condition. * * * * The latter holds 
by right of individual members, whose respective 
interests in the property depend upon mutual 
agreement between them; the whole being sub- 
ject to the debts of the firm. The individual 
interest in the partnership property is joint, and 
each partner has the right to have the property 
applied first to the partnership debts before either 
is entitled to a segregation of his own interest. 
Levy and execution, it is true, may proceed against 
the individual interest, but when made, the sale is 
of the interest subject to the debts of the con- 
cern, and a settlement of the co-partnership af- 
fairs is necessary in the end to determine what 
the purchaser has really acquired, so that it seems 
illogical to say that exemption in favor of a part- 
ner is within the purview of the statute, unless 
specially mentioned and declared.” That this is 
the view held by the greater number of the courts 
is declared in Thurlon v. Warren, 82 Me. 164, 
19 Atl. 158, 17 Am. St. Rep. 472; Pond v. Kim- 
ball, 101 Mass. 105. 


Nevertheless, there is much opposing decision. 
In Georgia a homestead has been allowed to each 
member of a partnership. Harris v. Vischey, 57 
Ga. 229. And personal property belonging to a 
firm was allowed to be exempted to one mem- 
ber. Blanchard y. Paschal, 68 Ga. 32. In this 
case it was said: “Although the law directs how 
debts shall be paid, it never loses sight of the 
fact that a partnership is made up of individuals 
who own the assets.” Then the court argues 





that the individuat has an “overriding and su- 
perior right” to an exemption which no court or 
ministerial officer can disregard. In Hahn v. 
Allen, 93 Ga. 612, 20 S. E. 74, this view is re- 
affirmed. 


In re Camp, 91 Fed. 745, a bankruptcy case, 
these rulings and their binding effect were recog- 
nized and setting apart by the trustee was ap- 
proved and it was ruled that the bankruptcy court 
would not retain jurisdiction over the property 
to enforce a waiver by the debtor of homestead 
and exemption. 


So it would seem that this is a question of 
statutory or constitutional (if the exemption is 
secured by a constitution) construction, the ten- 
dency in one sort of decision being that there 
must be express statement to embrace individual 
rights in partnership property, and in the other 
the statement to exclude such rights must be ex- 
press. To me it seems that the question is rather 
one of construction than of technicality, and that 
it ought to be held that the entering into a part- 
nership should be thought equivalent to a trans- 
fer of property for a particular purpose and there- 
fore subject primarily, at least, to debts incurred 
in the prosecution of that purpose, with any sur- 
plus to be subject to individual liability. It re- 
sembles, in some aspects, the creation of a trust 
estate. 








CORRESPONDENCE. 





A CORRECTION. 





Editor Central Law Journal: 


I have just read the letter of Chief Justice 
Winslow in your issue of April 4th. I regret 
very much, if in my article of February 21st 
I seemed to have sneered at or in any way 
to have reflected upon the good taste of the 
Wisconsin Court. “The flourish of trumpets” 
to which I referred was by others than the 
members of that tribunal, and I confess that I 
should have clearly said so and should not 
have spoken in general terms. I have too 
much regard for what I consider to be now 
and always to have been a really great court 
and for the members of it, not the least of 
whom is its honored Chief Justice, and who 
were the mentors of my youth, to entertain 
any other feeling than that of a deep regard 
and personal respect. The kindness of its 
judges and of its present Chief Justice to me 
when I was but a struggling law student will 
never be forgotten nor will the debt which I 
owe to them of the vision which they afforded 
to me of judges who were and could be sans 
peur et sans reproche. 

ANDREW A. BRUCE. 

Minneapolis, Minn. 
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FRAUDULENT DESTRUCTION OF WILLS. 





Editer Central Law Journal: 

I note the article on page 190 of this volume 
of the “Journal” entitled “The Fraudulent De- 
struction of Wills—Suggestions for a Legis- 
lative Preventive.” 

Our Wisconsin Statute, Section No, 2291, is 
as follows: 


“Any will, being inclosed in a sealed wrapper 
and having indorsed thereon the name of 
the testator and his place of residence and 
the day when and the person by whom it is 
delivered, may be deposited by the person 
making the same or by any person for him with 
the judge of the county court of the county 
where the testator lives, and such judge shall 
receive and safely keep suck will and give a cer- 
tificate of the deposit thereof. A will so de- 
posited shall, during the lifetime of the testa- 
tor, be delivered only to himself or to some per- 
son authorized by him, by an order in writing, 
duly proved by the oath of a subscribing wit- 
ness, to receive the same.” 


This very simple and workable section of 
statute seems to us in Wisconsin, at least, to 
meet every requirement of the writer of the 
above article. It is one very much employed 
here. It provides first, a safe place for the 
document; secgnd, it is easily revocable, if de- 
sired. In fact, a later will can be made without 
withdrawing tke will from deposit and finally it 
provides for absolute secrecy as to the pro- 
visions of the will. 
Yours truly, 
RUNKE & NAFFZ, 

Merrill, Wis. 
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Statement of the Whole Body of the Law, as 


Embodied in and Developed by All Reported - 


Decisions. Edited by William Mack, LL. D., 
Editor-in-Chief of the Cyclopedia of Law and 
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HUMOR OF THE LAW. 


It is said that while Dr. Marshall D. Ewell, 
the famous hand-writing expert, was reading 
law he was: asked: 

“How would you discover a fool?” 

“By the questions he would ask” was the im- 
mediate response, and We opine Dr. Ewell was 
correct. 





Judge White tells a good one on a colleague 
who is a Justice of the Peace in a small town 
near Bakersfield. The two friends were talk- 
ing shop and the Justice of the Peace said: 

“I don’t know for sure what the trouble is, 
but in the last two weeks I have had to pun- 
ish twelve men and four girls for fighting. I 
begin to fear a misconstruction has been placed 
on the work-or-fight order.—St. Louis Repub- 
lic. 





During a trial in a Texas Court an attorney 
asked the witness: : 

“Was it the defendant’s habit to talk to him- 
self when alone?” 

After deep study for several moments the 
witness cautiously replied: 

“Ah can’t recall ever being with him when he 
was alone.” 





He was one of those smart men who hang 
around in front of the Grunewald Hotel on 
Baronne street, who like to show their clever- 
ness. 

“Watch me take a rise out of him,” he said, 
as the tramp approached. Then he listened 
solemnly to the tale of hard luck. 

“That’s the same old story you told me the 
last time you accosted me,” he said, when the 
vagrant had finished. 

“Is it?” was the answering question. “When 
did I tell it to you?” 

“Last week.” 

“Mebbe I did, mebbe I did,” admitted the 
tramp. “I’d forgotten seeing you then. I was 
in the Parish Prison all last week.” 
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1. Assault and Battery—Justification.—Offen- 
sive language is no justification for an assault. 
—Beck v. Scott, Iowa, 170 N. W. 770. 

2. Attorney and Client—Contingent Fee.— 
Where an attorney and his client contracted 
for a contingent fee of one-third of the recov- 
ery, and the parties made a settlement without 
the attorney’s knowledge, the attorney was en- 
titled to the agreed part of the amount recovered 
by his client upon settlement.—Wood-Heck v. 
Roll, Ky., 208 S. W. 768. 


3. Bankruptcy — Attachment.—Where_ eight 
days after crop was attached as property of 
defendant, defendant was adjudged a bankrupt, 
adjudication in bankruptcy, together with ap- 
pointment of trustee operated, in view of Bank- 
ruptcy Act 1898, § 67f (Comp. St. § 9651), to 
annul as against trustee whatever interest 
plaintiff had acquired under attachment, and to 
vest trustee with title of defendant as of date 
the latter was adjudged bankrupt.—Ford v. 
Henderson, Ore., 178 Pac. 381. 

4. Homestead.—As regards superiority to 
claim of homestead exemption, an alternative 
judgment for money value of property, in an 
action of tort, such as a trover suit, is not a 
judgment for “purchase money” which is the 
original debt or consideration which purchaser 
agrees to pay for a thing in money.—Williams 
v. American Slicing Mach. Co., Ga., 92 S. E. 270. 

5. Intervention.—On the bankruptcy of de- 
fendant in suit to avoid his conveyance as a 
fraud on creditors, the trustee had a right to 










































































intervene in behalf of creditors entitled to share 
in the assets.—McCrory v. Donald, Miss., 80 So. 
643. 


6.—Schedules.—Failure of a bankrupt to 
schedule his interest in his deceased father’s 
estate, where, after payment of a note which 
he owed the estate, he had no valuable interest, 
is not a fraudulent concealment of assets, which 
will defeat his right to a discharge.—Anderson 
v. Forest City Nat. Bank of Rockford, IIL, U. S. 
Cc. C. A., 254 Fed. 793. 

7. Banks and Banking — Insolvency.— The 
capital stock of a bank issued and paid for is 
not a liability that should be taken into account 
in determining question of its solvency or in- 
solvency on trial of one of its officers under 
Pen. Code 1910, § 204, charging bank’s insol- 
vency while defendant was such officer.—Ford- 
ham v. State, Ga., 98 S. E. 267. 

8. Bills and Notes—Accommodation.—An “ac- 
commodation maker” of a note is one who re- 
ceives no part of the proceeds, which are used 
exclusively for another maker’s benefit, as in 
discharging his own personal obligation. — 
Backer v. Grummett, Cal., 178 Pac. 312. 

9. Carriers of Goods—Rates.—Regulation of 
rates under police power is constitutional, 
though the rates are higher than fixed by an 
existing contract.—Leiper v. Baltimore & P. R. 
Co., Pa., 105 Atl, 551. 

10. Champerty and Maintenance—Adverse 
Possession.—The purpose of statute making 
champertous the sale of real estate which is 
held in adverse possession is to discourage liti- 
gation, by prohibiting one who has a doubtful 
title and who is not willing to sue upon his title 
from selling it to another, and thus encourage 
strife—Perry v. Wilson, Ky., 208 8S. W. 776. 


11. Commerce—Employe.—An employe of an 
interstate railway, who was injured while re- 
moving snow from a track over which inter- 
state trains were being regularly operated, was 
“engaged in interstate commerce,” within Em- 
ployers’ Liability Act (U. S. Comp. St. §§ 8657- 
8665).—Koofos v. Great Northern Ry. Co., N. D., 
170 N. W. 859. 

12. Contracts—Consideration.—Where there is 
a valid consideration, the law will not attempt 
to measure the amount thereof.—Fairchild v. 
Cartwright, Cal., 178 Pac. 333. 

13. Entire and Severable.—Whether a con- 
tract is entire or severable is a question of in- 
tention to be determined from the language 
used and the _ subject-matter.—Hodson-Fee- 
naughty Co. v. Coast Culvert & Flume Co., 
Ore., 178 Pac. 382, 

14. Merger.—The written instrument is the 
final consummation of the contract, and all con- 
versations and stipulations between the parties 
preceding or accompanying the execution of it 
are to be regarded as merged in it.—Rafferty 
v. Butler, Md., 105 Atl. 530. 

15. Performance.— Where contract has 
been substantially performed and an attempt 
made to complete performance, the party at- 
tempting to perform may recover as effectually 
as though performance had been completed; 
the refusal to accept performance of part of the 
contract being a waiver of further effort by the 
party offering to perform.—Brown v. Needles, 
Iowa, 170 N. W. 804. 
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16. Public Policy.—Though, under the Iaws 
of Iowa, a note given for the price of cor- 
rate stock duly issued to the maker was void, held 
that, the maker having transferred the stock 
to another, an agreement on his part to reim- 
burse directors of the corporation if they would 
pay the amount of the note and take it up, is 
not illegal or against public policy, being sep- 
arable from the original purchase and note.— 
Ramsay v. Crevlin, U. S. C. C. A., 254 Fed. 813. 


17. Restraint.—Lawyer, selling his  busi- 
ness and library, may legally contract not to 
practice in the town where the library is located. 
—Dinsmoor v. Thorn, Kan., 178 Pac. 445. 








18. Courts—Variance.—Before district court 
will arrive at conclusion with respect to wheth- 
er name “Infallible’ as applied to smokeless 
powder, is descriptive, and not registerable, at 
variance with conclusion of Court of Appeals of 
District of Columbia upon the same matter, it 
should be clearly convinced that such conclu- 
sion was wrong (following Gold v. Newton, 254 
Fed. 824, c. c. A. ——).—Hercules Powder 
Co. v. Newton, U. S. D, C., 254 Fed. 906. 


19. Criminal Law — Accomplice.—A _state’s 
witness who received from defendants property 
which it was claimed they obtained by a bur- 
glary must be deemed an accomplice, where he 
testified that when he received the property 
he thought it had been stolen, and conviction 
cannot be sustained, unless his testimony is cor- 
roborated.—Davidson v. State, Tex., 208 S. W. 
664. 


20. Accused.—An accused may demand of 
the state to make a statement of its case before 
the introduction of testimony, and require it 
to develop its case upon the original showing, 
so that defendant on his defensive propositions 
would have the state’s full case to meet.—Can- 
non v. State, Tex., 208 S. W. 660. 


21. Evidence.—It is competent for accused 
to prove that another committed the offense, when 
such proof would be inconsistent with the guilt 
of accused, but such proof must be by legal 
evidence, and not the unsworn declaration of 
another.—Greenwood v. State, Tex., 208 S. W. 
662. 
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Presumption.—The presumption’ that 
one intends the natural result of his act is not 
conclusive.—State v. Steinke, Iowa, 170 N. W. 
801. 

23. Specific Punishment.—When a statute 
creates a new offense and fixes the penalty, or 
prescribes a specific punishment, only that pun- 
ishment can be inflicted which the statute pre- 
scribes.—In re Food Conservation Act, U. S. D. 
C., 254 Fed, 893. 


24. Damages—Breach of Contract.—Loss may 
be sustained in a legal sense for the breach 
of a contract, notwithstanding it can be shown 
that performance would have been a positive 
injury, as in case of a failure to erect a useless 
structure upon another’s premises.—Ardizonne 
v. Archer, Okla., 178 Pac. 263. 

25. Interest.—It is generally held that in- 
terest on unliquidated demands will not be al- 
lowed as damages.—Pearson v. Ryan, R. I., 105 
Atl. 513. 

26. Province of Jury.—It was the jury’s ex- 
clusive province to fix compensation for injury 














to plaintiff passenger.—Indiana Union Traction 
Co. v. Bales, Ind., 121 N. E. 850. 


27. Recoupment.—iIn suit to recover bal- 
ance on account for timber sold, defendant could 
not recoup for such damages as would not nat- 
urally flow from failure to deliver within time, 
unless plaintiff had notice of special circum- 
stances out of which such damages would nat- 
urally arise—Worthington v. Cleveland Lumber 
Co., Ala., 80 So. 688. 


28. Death—Mortality Tables.—An instruction 
allowing the jury to consider the mortality ta- 
bles in assessing the damages of a widow and 
minor child in a death action should expressly 
inform the jury that they are not bound by the 
tables, and should consider them in connection 
with deceased’s habits, health, etc.—Stevens v. 
Kansas City Light & Power Co., Mo., 208 S. 
W. 630. 


29. Survivorship.—At common law, when 
two or more persons perish in the same disas- 
ter, and there is no fact or circumstance tend- 
ing to prove which survived the other, there is 
no ‘presumption whatever on the _ subject,— 
Watkins v. Home Life & Accident Ins. Co., Ark., 
208 S. W. 587. 

30. Deeds—Description of Property.—Mere 
fact that description does not state county and 
state in which property is situated does not 
make deed void because of uncertainty of de- 
scription.—Perry v. Wilson, Ky., 208 S. W. 776. 


31. Forfeiture.—A forfeiture is not fa- 
vored, and will be strictly construed against 
grantor with a view of preserving estate grant- 
ed, in view of Civ. Code, § 1442, requiring strict 
construction against party for whose benefit it 
is created.—Whitaker v. Regents of the Univer- 
sity of California, Cal., 178 Pac. 308. 


32. Recording.—The recording of a deed is 
not essential to passing title-——Potter v. Potter, 
lowa, 170 N. W. 773. ‘ 


33. Repugnancy.—If the habendum clause 
of a deed is irreconcilable with, and repugnant 
to, the granting clause, the former must pre- 
vail—Glenn v. Gross, lowa, 170 N. W. 783. 


34. Easement—License.—An easement implies 
an interest in real estate, while a license does 
not.—Babcock v. Gregg, Mont., 178 Pac. 284, 


35. Equity—Bulk, Sales Law.—Where a sale 
of a stock of goods was invalid wnder the Bulk 
Sales Law, tuough purchaser acted in good 
faith and paid full value, equity follows the 
law and will not ignore valid attachment lien 
by seller’s creditor on the stock subsequent to 
sale-—Trego County State Bank v. Hillman, 
Kan., 178 Pac. 420. 


36. Jurisdiction.—Equity always seeks to 
do complete justice, and rightfully having the 
parties before the court, it will proceed to give 
full relief to all parties in reference to subject- 
matter of suit, if having jurisdiction for that 
ee v. Holland, Ga., 98 S. E. 




















37. Evidenee—Books of Account.—Books of 
account, kept by a decedent when accompanied 
by proof that they were his books and are of 
his writing, are admissible on behalf of the es- 
tate without need of proof as to the time and 
manner of making the entries, the presumption 
being that they were regularly kept, but such 
rule does not apply where an entry in an ac- 
count book kept by the deceased shows on its 


face that it was not contemporaneous with the’ 


transactions recorded.—In re Greenwood’s Es- 
tate, Mo., 208 S. W 

38. Deed.—Parol evidence is admissible to 
show the true consideration of a deed although 
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it may not be disclosed upon its face.—Sanger 
v. Futch, Tex., 208 S. W. 681. 


39. Executors and Administrators—W ill. — 
Independent executor under terms of will had 
no authority to bind estate in subscribing to 
stock of hotel company; no power to invest any 
part of estate in any business having been 
given in will, which provided revenues from 
realty should be divided among certain devisees, 
etce.—Lovenskiold v. Nueces Hotel Co., Tex., 208 
S. W. 759. 


40. Frauds, Statute of—Boundary Line.— 
Parol ay ome line agreement must not result 
in mere transfer of lands owned by one party 
to the other; such transfer by parol agreement 
being in contravention of statute against frauds. 
—Bordes v. Leece, Ark., 208 S. W. 780. 


41. Partnership.—Where employe of firm, 
after admission of new partner, continued in 
employment of new firm on new partner’s prom- 
ise to pay old firm’s existing debt for wages 
and salary agreed on for future services in ad- 
dition, and would not have done so but for 
such promise, consideration was sufficient to 
remove bar of statute of frauds against em- 
ploye’s evidence of new partner’s promise, in his 
action for wages.—Cuttill v. Harrington, Iowa, 
170 N. W. 788. 


42. Good Will—Ownership of Business.—The 
good will of a business is inseparable from the 
ownership thereof, and cannot be conveyed to 
one party while the business to which it at- 
taches is owned by another.—Russell v. Russell, 
Cal., 178 Pac, 307. 


43. Guaranty—Revocation.— Where faithful 
performance of future obligations is guaranteed 
without limitation of time, notice of revocation 
by the guarantor does not relieve him from lia- 
bilities already incurred, but does relieve him 
from further liability—Furst v. Buss, Kan., 
178 Pac. 411 . 

44. Highways—Improvement of.—In _pro- 
ceeding for creation of road improvement dis- 
trict, the filing of plans, specifications, and es- 
timates of costs in the county court is ample 
notice to all property owners within the Alex- 
ander Road Law, § 1 (b), and estimate of cost 
need not be shown on county court records and 
orders, in petition circulated, or in notices pub- 
lished in newspaper.—Maples v. Road Improve- 
ment Dist. No. 2 of Carroll County, Ark., 208 
S. W. 577. 

45. Homestead—Equitable Estate—A home- 
stead may exist in a life estate, a leasehold, 
or in an equitable estate, or possibly partly in 
one and partly in another.—Livasy v. State 
Bank of Redfield, Iowa, 170 N. W. 756. 

46. Homicide—Manslaughter.—Where person 
shoots at one who tells his father in his pres- 
ence that his mother and his father’s wife was 
sustaining illicit relations with another person, 
he would only be guilty of manslaughter if he 
killed him.—Cannon v. State, Tex., 208 S. W. 
660 

47. Husband and Wife—Community Property. 
—Prior to dissolution of community, no interest 
is due by husband upon separate funds of wife 
used by him individually or for the benefit of 
community, since revenues of her paraphernal 
estate fell into community.—Succession of Mc- 
Closkey, La., 80 So. 650. 

48. Entireties.—Where a note is made pay- 
able to a husband and wife, they are owners 
by the entireties.—In re Greenwood’s Estate, 
Mo., 208 S. W. 635. 

49. Illegal Contract.—Mortgage executed 
by wife to husband under agreement that he 
should convey property to her and she should 
execute the mortgage to him, in consideration 
that he would make no contest in her divorce 
suit if further prosecuted, and that they would 
abandon their marital relations, will not be 
enforced by the courts, being an executory 
part of the agreement.—Bergevin v. Bergevin, 
Wis., 170 N. W. 820. 

50. Insane Persons — Consideration. — Dis- 
charge of a natural obligation, as obligation of 
children to furnish to their insane mother 
things and attentions which no officer or serv- 
ant at public asylum would render her, can- 
not serve as consideration for transfer by her 
to them.—In re Le Bourgeois, La., 80 So. 673. 














51. Insurance — Assignment.— A _ renewable 
term life policy payable to insured’s executors, 
administrators, or “assigns” for a_ stated 
amount, in consideration of specified premiums, 
contemplated an assignment by insured and was 
assignable to a creditor as security.—National 
Life Ins. Co. of Vermont v. Beck & Gregg Hard- 
ware Co., Ga., 98 S. E. 266. 


52. Estoppel.—A policy erroneously issued 
in lieu of a canceled binder, which policy was 
not applied for by assured, and was rejected by 
assured when tendered, —. void ab_ initio, 
does not estop the insurer to deny liability 
thereunder.—Brown v. North River Ins. Co. of 
New York, La., 80 So. 674. 


53. ‘Waiver.—Where insured was induced 
to take a policy upon representations that she 
could have the premiums returned at a given 
time, and, after learning that the policy was 
not as represented, she paid several premiums, 
she waived the alleged fraud.—Rice v. Metro- 
politan Life Ins. Co., N. C., 98 S. E. 283. 

54.——Warranties.—When statements of in- 
sured in his application for life insurance are 
made warranties, they must be strictly and 
literally true, or the contract of insurance be- 
comes voidable.—Modern Woodmen of America 
v. Hall, Ind., 121 N. E. 8365. 


55. Judgment—Modification—A motion to 
modify a judgment cannot be employed for any 
purpose other than to raise questions as to the 
form of the judgment, but modification cannot 
zo to the extent of striking one judgment and 
substituting another in its place—wWells v. 
Huffman, Ind., 121 N. E. 840. 

56.——Collateral Security.—Where judgment 
is entered as collateral security for existing in- 
debtedness, or as security for future advances, 
the substance of the agreement, or at least 
a reference thereto, should be inserted by clerk 
in his memorandum.—First Mortgage Bond 
Homestead Ass’n v. Mehlhorn, Md., 105 Atl. 526, 


57. Landlord and Tenant—Licensee.—W here 
one: enters into possession of property as a 
tenant, he will be presumed in occupancy there- 
after as a licensee or by permission, regardless 
of whether he continued to pay rent, until by 
some unequivocal act he gave notice of a change 
in his attitude from that of peaceful to hostile 
possessor.—Storrow v. Green, Cal., 178 Pac. 339. 

58. Printed Lease—A common form of 
printed lease does not invoke the rule of con- 
struing an agreement most strongly against 
the party preparing it——O’Neal v. Hawkeye 
Lumber Co., Iowa, 170 N. W. 792. 

59. Lareeny—Community Property.—Where 
the property stolen is community property and 
the spouses are living together, the ownership 
is properly laid in the husband.—Greenwood v. 
State, Tex., 208 S. W. 662. 


60. Master and Servant—Assumption of Risk. 
—That a railroad detective, when entering his 
employment, was not informed that former em- 
ployes had been shot by third parties, did not 
prevent the assumption of risk of such injury 
on the ground that it was not obvious.—Yazoo 
& M. V. Co. v. Hulium, Miss., 80 So. 645. 


61. Res Ipsa Loquitur.—Doctrine of res 
ipsa loquitur, does not apply as between master 
and servant, unless there is some evidence, 
though slight, of negligence of master other 
than happening of accident, and even then ac- 
cident must have happened because of defects 
of appliances or machinery not operated by or 
in charge of injured servant.—Mountain Cent. 
R. Co, v. Drake’s Adm’r, Ky., 208 S. W. 765. 

62. Res Ipsa Loquitur.—In an action for 
the death of a servant killed under circum- 
stances raising an inference of negligence held 
that the doctrine of res ipsa loquitur may be 
relied on though the complaint alleged negli- 
gence in the operation of machinery, etce.— 
ae v. Spring Valley Water Co., Cal., 178 Pac. 




















63. Volunteer.—A “volunteer” is one who 
does or undertakes to do that which he is not 
legally or morally bound to do.— White v. 
Great Northern Ry. Co., Minn., 170 N. W. 849. 


64. Mines and Minerals—Injury to Surface. 
—Where grant of coal underlying the surface 
provides the grantee may enter upon the lands 
and mine and remove coal without any liability 
for damages from the exercise of such rights, 
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he is not liable for injury to the surface by 
mining operations.—Weakland v. Cymbria Coal 
Co., Pa., 105 Atl. 558. 


65. Joint ‘and Several Liability—Where 
several persons operating separate oil and gas 
leases negligently allowed crude oil to escape 
into a creek, where it was ignited and carried 
by wind and flow upon plaintiff’s barn, which 
was totally destroyed, they were jointly and 
govere®y liable.—Northup v. Eakes, Okla., 178 

ae. ‘ 


66. Mortgages—Assumption of Debt.—Where 
a grantee in a conveyance of land assumes and 
agrees to pay a debt secured by a mortgage 
on land, and thereafter conveys to another, who 
assumes to pay the mortgage debt, the last 
grantee is personally liable for the debt, if his 
grantor was himself liable for it.—Smith v. 
Kibbe, Kan., 178 Pac. 427. 


67. Mistake—When a new mortgage is 
substituted in ignorance of an intervening lien, 
the mortgage released through mistake may be 
restored in equity and given its original prior- 
ity as a lien, where the rights of innocent third 
parties will not be affected, and a subsequent 
lienholder whose right existed at the time of 
the discharge cannot complain.—Wells v. Huff- 
man, Ind., 121 N. E. 840 


68. Municipal Corporations — Contractor. — 
Under a contract for paving a street at an 
agreed price per yard, contractor to replace de- 
fective portions, where the municipal authori- 
ties passing on the work refused to point out 
the defective portions, contractor, Leon | pre- 
vented thereby from performing contract in full, 
can recover amount proportionate to the quan- 
_tity of the pavement properly laid.—Frederick 
v. City of Bonner Springs, Kan., 178 Pac. 435. 


69. Navigable Waters—Public Right.—If 
public right of navigation in strait in lake be- 
tween island and mainland has not been grant- 
ed away by Legislature, owner of the island 
has no right to prevent such navigation a! a 
bridge.—State v. Hutchins, N. H., 105 Atl, 619. 

70. Officers—Special Judge.—Special circuit 
judge was not disqualified to hear appeal from 
county court, although he was county examiner 
appointed by county judge; Const. art. 7, § 18, 
as to judges of circuit courts not holding any 
other office, not applying to special but regu- 
lar circuit judges, in view of sections 16, 17 
and 21.—Mapies v. Road Improvement Dist. No. 
2 of Carroll County, Ark., 208 S. W. 577. 

71. Partnership—Legal Entity.—A partner- 
ship is a separate and distinct entity, and holds 
the partnership property in trust for payment 
of its debts, and such property does not belong 
separately to the individual partners.—Jensen 
v. Wiersma, Iowa, 170 N. W. 

72. Patents—New Subject—The application 
of an old process to a new subject for an old 
purpose without any change in result is not 
“invention.”—Armstrong Seatag Corporation v. 
Smith’s Island Oyster Co., U. 8 C. C. A, 4 
Fed. a 

73. Principal and t—Fraud.—Evidence 
held sufficient to show that defendant, as agent 
for insurance companies for the sale of a sal- 
vaged stock of goods, was chargeable with 
fraud in selling the larger part of the goods 
in bulk to himself through a partner.—Ameri- 
can Central Ins. Co. v. Isaacs, U. 8. C. C. A, 
254 Fed. 789. 

74. Railroads—Crossing.—There is a _ pre- 
sumption that decedent, who drove an automo- 
bile along a highway to a railroad crossing, 
where he was struck by a train and killed, 
acted with proper regard to his own safety.— 
Whitney v. Northwestern Pac. R. Co., Cal., 178 
Pac. 326. 

75. Trespasser.—One undertaking to cross 
a railway switch yard, where engines and cars 
are likely to be moving at any time, is a tres- 
passer and does so at his peril, and the only 
duty of the railroad and its employes toward 
him is not to willfully injure him. — Allen v. 
Bush, Kan., 178 Pac. 395. 

76. Reeeivers—Ancillary Remedy.—With few 
exceptions, the appointment of a receiver is an 
ancillary remedy which can only be obtained 
in an action in which other substantial ui- 
table relief is sought and is not made when 














that is the ultimate object of the action —City 
of Parsons vy. Parsons Water Supply & Power 
Co., Kan., 178 Pac. 438, 


77. Sales—Embargoes.—Where a contract for 
the sale of prussiate of soda, a German product, 
providing that the sellers should not be liable 
for causes beyond their control, including war, 
was made after declaration of war between 
Germany and Great Britain, performance was 
excused by the British order in council which 
in effect placed an embargo on shipments from 
Germany, for such provision cannot be deemed 
applicable only to embargoes or restraints com- 
ing from the United States.—Roessler & Hass- 
lacher Chemical Co. v. Standard Silk Dyeing 
Co., U. S. C. C. A., 254 Fed. 777. 


78. Part Performance.— Where plaintiff 
contracted to purchase two automobiles, he 
cannot repudiate as to one of the automobiles 
‘and demand performance on the part of the 
seller as to a single machine.—Mitchell v. Cav- 
iness, Iowa, 170 N. W. 746. 


79. Pre-Existing Debt.—A person cannot 
claim to be an innocent } anand for value 
where he credits Se pers ase price to a pre- 
existing debt.—Weld-Neville Cotton Co. v. Lew- 
is, Tex., 208 S. W. 731. 


80. Specific Performance—Mutuality.—Equity 
will enforce contract, though lacking in mutu- 
ality in its inception, when it is shown that 
party seeking enforcement has fully performed 
all conditions on his part to be performed.— 
Stutsman v. Crain, Iowa, 170 N. W. 806. 

81.——Oral Contract.—Oral contract for sale 
of land cannot be enforced, where vendor has 
sold land to another person after his contract 
ue vendee.—Pessemier v. Genn, Kan., 178 Pac. 








82. Subrogation—Equitable Right.—Subroga- 
tion is an equitable right.—Trego County State 
Bank v. Hillman, Kan., 178 Pac. 420. 

83. Surety and Indorser.—Doctrine of sub- 
rogation is not limited in its operation to rela- 
tion of formal suretyship, but applies in full 
force to situation of all persons upon whom 
there is a fixed liability, whether as surety, in- 
dorser, acceptor, or guarantor, to pay a debt 





which rincipal ought to pay.—Dinsmore v. 
Sachs, d., 105 Atl. 624. 
84. Tenan in Common—Rebuttable Pre- 


sumption.—Where conveyance to purchasers of 
tenancy in common is silent, they are presumed 
to take equal shares, a presumption which is 
rebuttable, as by proof that purchasers contrib- 
uted unequally to price, giving rise to pre- 
sumption they intended to share in proportion 
to amount contributed by each.—Lowell v. Low- 
ell, Iowa, 170 N. W. 811. 

85. Vendor and Purchaser—Implied Warran- 
ty.—Contract for sale of land does not impli- 
edly warrant that condition of the property 
at time of sale shall continue until after deed 
FY sess v. Humphreys, W. Va., 98 S. 


86. Wills— Ademption.—Property delivered 
by a husband to a wife, even after the former 
has made a will, is not an ademption pro tan- 
to, but is presumed to be a gift.—In re Green- 
wood’s Estate, Mo., 208 S. W. 635. 

87.——Joint Wills—A mutual and reciprocal 
joint will, made by a husband and his wife, 
in which they give a life estate in their prop- 
erty to the survivor and the remainder to their 
children, is not opposed to public policy.—Lew- 
is v. Lewis, Kan., 178 Pac, P34. 

88. Life Tenancy.—Where a will devising 
land to one for life, remainder to others, author- 
ized the life tenant to sell and dispose of tim- 
ber on the lands, held, that the life tenant, 
as he had no right to destroy the estate in re- 
mainder, could not burden such estate giving 
the purchaser more than a reasonable time for 
removal, which is a question of fact dependent 
on the circumstances, and the ability on part 
of purchaser to impose conditions on the life 
tenant did not increase the powers of life 
tenant.—Alwood vy. Lewis, U. 8. C. C 4 
Fed. 810. 

89. Mistaken Belief.—Mere mistaken belief 
of testatrix as to a fact on which she acted 
in disposing of her property does not invalidate 
the will.— Riley v. Casey, Towa. 170 N. W. 742, 
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